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TOP 10
INCURABLE JURY ARGUMENTS

10.  Plaintiff placed himself in the hands of attorneys who had every reason in the
world to hoodwink this jury from the time they went shopping for doctors.
When they can sue you for hundreds of thousands of dollars on manufactured
evidence, when all they have to dois pay afiling fee....

9. Dr. Watt was looking for whittling flesh. He was a cutting doctor. That
reminds me of the story of the boy catching afish, thefish is flopping around
in the boat, and the boy says, ‘What’ s the matter, honey, | ain’t going to do
nothing to you except cut your guts out.” That is exactly what | say Dr. W att
has done in this case.

8. If you write any verdict other than for the plaintiff, you tell him where he can
get and keep ajob that requires the use of that leg.

7. I’'m sorry for getting steamed up. | get a little steamed when | see an all
powerful insurance company kick a workman down.

6. The defendant’s lawyer has just pulled the most despicable act that I’ ve ever
seen inacourtroom.

5. Don't prostitute your oath becausey ou havekinfolk working for the Defendant.

4. If you believe plaintiff islying, you go tell her she is lying and tell me | am
lying to you. If that is how you feel, | have failed as a lawyer today.

3. What doth the L ord require of thee, but to do justice, love mercy and walk
humbly with thy God. You aren’t doing justice if you take a little man up
against the insurance company and don’t give him the benefit of the doubt.

2. V ultures swooped down on her. You've got to stop it. Whose grandmother is
next? Whose aunt is next?

1. God, if I am wrong, burn me.
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| ntroduction

Jury arguments which result inthe reversal of acase arerare. Sandard Fire
Ins. Co. v. Reese, 584 S.W.2d 835, 839 (Tex. 1979). To reverse a case due to an

improper jury argument, a complainant has the burden of proving:

(1) anerror (2) that was not invited or provoked, (3) that was preserved by the proper
trial predicate, such asan objection, amotiontoinstruct, or amotionfor mistrial, and
(4) was not curable by an instruction, a prompt withdrawal of the statement, or a
reprimand by the judge. . . . (5) that the argument by its nature, degree and extent
constituted reversibly harmful error. How long the argument continued, whether it
was repeated or abandoned and whether there was cumulative error are proper
inquiries. All of the evidence must be closely examined to determine (6) the
argument’ s probable effect on a materia finding. (7) Importantly, a reversal must
comefrom an evaluation of thewhole case, which beginswith thevoir direand ends
with the closing argument. The record may show tha the causeis weak, strong, or
very close. From all of thesefactors, the complainant mug show that the probability
that the improper argument caused harm is greater than the probability that the
verdict was grounded on the proper proceedings and evidence.

Id. The jury arguments in each of the following ten cases led to a reversal and
remand for anew trial. Assuggested by the“Top 10" moniker, an in-depth analysis
of incurable jury arguments is beyond the scope of this paper and is best left to
learned treatises. Here, then, are the “Top 10 Incurable Jury Arguments’ in Texas

jurisprudence.’

! Arguments containing either racial or rdigious bias or prejudice have been intentionally
excluded from thislist.
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NO. 10

Plaintiff placed himself in the hands of attor neys who had
every reason in the world to hoodwink thisjury from the
time they went shopping for doctors. When they can sue
you for hundredsof thousands of dollarson manufactured
evidence, when all they have to do ispay afiling fee. ...

Crossv. Houston B. & T.R. Co., 351 SW.2d
84 (Tex. Civ. App.—Houston [1st Dist.] 1961,
writ ref’d n.r.e)

Wayne Cross had a prior back condition which at times troubled him but did
not incapacitate him. He went to work for the ralroad as a switchman after being
given athorough examination by the railroad's doctor. Over a period of thirty-nine
months, he performed his duties satisfactorily although helost six to eight daysfrom
work astheresult of hisback bothering him. An acddent occurred on thejob, which
was corroborated by other testimony. Cross brought an FELA lawsuit for personal

injuries. In closing argument, the railroad's counsel argued:

Thisisacase whereaman who had a pre-existing condition, and for whatever
reason he laid down or was out in that yard, he was afforded the best medical
treatment Harris County could off er, and he refused it, and he placed himself
in the hands of these attorneys who had every reason in the world from their
financial interest in this caseto do everything that they can to hoodwink this
Jury from the time that they went shopping for doctors and they have been
trying to put in twisted evidence they do everything they can to try and—

351 SW.2d at 86.

At this point Plaintiff's counsel objected, which drew this comment from the
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trial judge: "Counsel | think you can draw emphasis from the testimony.” Id.
Plaintiff's counsel continued to object; but with no rulingon the objection, the
railroad's counsel continued to railroad his adversaries:

Well, | think their conduct describes it better than anything and has shown it,
that when this man went to hire them, when he could have gotten the treatment
that he needed, and when he hired these attorneys it was just a question of
manufacturing testimony, and they went out and hire any witnesses they can
get to say things that you have heard from this witness stand here. | don't
know of any other way that we could have met it, because it isnot pleasant to
stand up here and have to criticize people like this, but when they can sue you
for hundreds of thousands of dollars on manufactured evidence likethis, when
all they haveto dois pay a $25filing fee to bring acaselik e this into Court—

The Houston court reviewed "the entire statement of facts, consisting of more
than 1,200 pages,” and could find nothing to justify the argument of the railroad's
counsel:

There is no evidence showing that the [plaintiff’'s] counsel had any

financial interest in this suit, or that they went shopping for doctors, or

that they were putting in twisted evidence, or that there was any

manufacturing of testimony, or that said attorneys went out and hired

any witnesses they could get to testify as they did on the witness stand.

Id.
Regardingthetrial judge’ s"1 think you can draw emphasisfromthetestimony"

remark, the Houston court held, " Thusdid the Court lend its gpproval to thepoignant
poison of prejudiceinjectedinto the case, andimproperly comment upon the evidence

and the credibility of [plaintiff’s| witnesses and counsel.” Id.
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Thejury found that Cross sustained no injury. Given the evidence of hisprior
back condition that did not incapacitate him, and the corroboraion of theaccident in
guestion, the Houston court concluded that the jury'sfinding of no injury "probably
resulted from the improper argument of [defendant’s] counsel and the court's

comment." 1d. at 87.

Dr. Watt was looking for whittling flesh. He was a cutting
doctor. That remindsme of the ory of the boy catching a
fish, the fish is flopping around in the boat, and the boy
says, ‘What’sthematter, honey, | ain’t going to do nothing
to you except cut your gutsout.” That isexactly what | say
Dr. Watt has donein this case.

Southwestern Greyhound Lines v. Dickson,
149 Tex. 599, 236 SW.2d 115 (1951)

Gladys Dickson entered the Greyhound busstation in Austin and attempted to
step over along water hose lying on the bus driveway. While she was astride the
hose, a Greyhound employee raised the hose and caught her leg. Dickson fell
forward, bringing her knees, hands and apparently some of the forward and side
portionsof her body intoviolent contact with the edge and flat surface of awalkway,

breaking her right kneecap and also injuring her right hip, sacroiliac joint and
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vertebrae, resulting in shortening of her right leg, spinal curvature, excessive
nervousness, anemia, loss of appetite, rapid exhaustion, and a continuing sense of
general bodily pain.

At least, that was Dickson’s story.

Asthe Supreme Court put it, "Except asto the mere fall and kneecap fracture,
requiring the surgical repair that shortly followed and resulting in slightly limited
knee action, virtually all essential facts of [plaintiff's] claim areflatly disputed.” 236
S.W.2d at 116.

At Dickson'sbehest but at the expense of Greyhound, Dr. Will Watt, an Austin
surgeon, treated Dicksonimmediately after the accident and withinaweek performed
surgery on her injured knee. Dr. Watt re-examined Dickson sixteen months after the
accident and again twenty-eight months after the accident "during aprevioustrial of
thiscase." Id. at 117. After performing afifteen to twenty minute examination, Dr.
Watt concluded Dickson should see an " x-ray specialist.” Dickson's counsel refused
since court was about to reconvene. Id. Until that examination, Dr. Watt testified
that he never had any occasionto suspect Dicksonhad suffered any other injury apart
from the injured knee. When cross-examined by plaintiff's counsel, Dr. Watt
admitted to being a "surgeon”, that he lacked independent recollection of certain

factual details, and that he performed about a thousand operations ayear. Id.
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Plaintiff's counsd vivisected Dr. Watt in closing argument:

Now, Dr. Watt | am sure is a skilled surgeon. H e says he dev otes practically
all of histimeto it. | agree with them that he is a good cutting doctor; * * *
That June 5, 1947 examination was another one of those 15 or 20 minute
examinations. The woman was suffering untold pain and he took that much
time. He didn't want to waste time doing those things, because hewas|ooking
for whittling flesh; that is what he wants. He is not interested in giving a
diagnosis; he was a cutting doctor. * * * He devotes practically all of histime
to surgery. You recall Dr. Watt was very nice here,—he said Miss Dickson
wasvery co-operaive, and they got along fine. Ohyes, she had alittlefracture
of her knee. It was not bad,—a little fracture; but he socked her $350 for it.
Y et he says it was nothing. He took 17 stitches on her knee and charged her
$350.00; but now that is nothing,—just a little thing. And finally on direct
examination the last thing he said was, "I don't think anything iswrong with
her." Well, | am reminded of a story in that connection that | think is very
appropriate—the store about the boy out fishing and he hooked afive or six-
pound catfish, and the fish flopping around in the boat and he was trying to
catch him to get to work on him, and finally the boy said, 'what's the matter,
honey, | ain't going to do nothing to you except cut your gutsout.'. .. That is
exactly what | say Dr. Watt has done in this case.

Id. at 118.
The Supreme Court stated that nothing in the testimony or in the defendant's
argument

gavereasonabl e cause for the exaggerated and inflammatory remarks of
[plaintiff’ s| counsel, which were quite susceptible of the interpretation
that [Dr. Watt] was unfaithful to his high profession and even aperson
of inhuman instincts. That a physician happens to be a busy surgeon
and to have performed a necessary operation on the [plantiff's] kneeis
certainly no excuse to suggest that his diagnoses were influenced by a
desire 'for whittling flesh' and that he had the same jocular regard for a
serious operation on a human being as the rough and ready fisherman
had for 'cutting the guts out' of afish.

Id. at 120.
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NO. 8

| f you writeany ver dict other than for the plaintiff, you tell
him wherehe can get and keep ajob that requir esthe use of
that leg.

Fidelity and Casualty Company of New York
v. Johnson, 419 S\W.2d 352 (Tex. 1967)

Linden Johnson brought a worker's compensation suit following an incident
which allegedly resulted in the permanent total lossof useof hisright leg. According
to the Supreme Court, however, the evidence on this issue was conflicting. 419

S.W.2dat 355. Inthe context of thisconflicting evidence, Johnson's counsel argued
to thejury:

Now, if I'm wrong about it and | don't think | am for one minute, butif | am
wrong about it, | want to ask you jus one favor—if you go out there and write
any verdict other than | want you to—answer my question when you leavethis
courtroom to ease my conscience. | hopeyou go up to Linden Johnson and tell
him where he can go and get ajob and keep a job that requires the use of that
leg—please do it because he can't—

|d. at 354,

Defendant's counsel objected; but before the court ruled, Johnson's counsel

responded:

| am not trying to intimidate you but you just go up to him and tell him where
that job is because | know and you know and as his attorney for nearly three
years that he cannot get and keep a job that requires the use of that right leg
and he never will be able to and if you know we are wrong about it, please
comeand tell after your verdict is received where thatjob is—w here they will
accept him in the first place that requires the use of that right leg in the
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performance of the task of a working man.

* % %

| don't think you can deny it, but if you do, | think you will be ladies and
gentlemen enough to come and tell him—'Linden, | know where that job
is—one you can get that requires the use of that right leg—I simply believe
you can get it and keep it Linden." If you can do that in good faith and good
conscience that | am wrong—

|d. at 354-355.
Defendant's counsel objected agai n; but thistime the trial judge overruled the

objection. Johnson's counsel finished his agument:

I think what | asked was fair—I do not think it was unreasonable—goodness
knows—you know | am not trying to intimidate you—I'm just asking you to
do what is fair and reasonabl e.

Id. at 355.
In evaluating the impropriety of this argument, the Supreme Court held,

Those experienced intrial of lawsuits before juries know the reluctance
and embarrassment that would be caused ajuror if he had to talk to the
losing party and justify the jury's verdict. The argument was an appeal
to the sympathetic feelings of the jury to return answers to the issue
submitted based on sympathy rather than an analysis of the evidence
heardinthetrial. We have carefully read the statement of facts, aswell
as the hills of exceptions and find this argument was reasonably
calculated to cause and probably did cause the rendition of an improper
judgment in this case.
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NO. 7

I"m sorry for getting steamed up. | get alittlesteamed when
| see an all powerful insurance company kick a workman
down.

Texas Employers’ Ins. Ass' n v. Hacker, 448
SW.2d 234, 240-41 (Tex. Civ. App.—Fort
Worth 1969, writ ref’d n.r.e.)
Inthisworker'scompensation case, thejury awarded the plaintiff compensation
for total and permanent disability. The defendant appealed, complaining of six

separate excerpts from plaintiff's closing argument. This was thefourth excerpt:

| apologize to the Jury also for becoming a little steamed up. When | get a
little steamed up | see an all powerful insurance company kick a workman
down. Never paid him one penny compensation. No, sir; wouldn't even pay
the doctor bill.

Id. at 240.

With respect to this excerpt, the Fort Worth court stated, "We believe that no
instructionthetrial court might have given would have the effect of withdrawing the
damage done by such statement in this case. It should not have been made.” Id. at

241.
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NO. 6

Thedefendant’slawyer hasjust pulled the most despicable
act that |’'ve ever seen in a courtroom.

Circle Y of Yoakumv. Blevins, 826 S.W.2d 753, 756-760
(Tex. App.—Texarkana 1992, writ denied)

After astrap on her saddle broke, Sharlene Blevinsfell from a horse, injuring
her head, hand, ribs, and | eft shoulder. She sued Circle Y, the designer of the saddle.
Inajury trial, she obtained favorable findings on multipleliability theories. Thejury
awarded $1,320,000in actual damages and $20,000 in exemplary damages. Thetrial
court disregarded the exemplary damagesfinding but | eft thegrossnegligencefinding
undisturbed. Thefinal verdictwasfor $1,571,592.00, including prejudgment interest.
826 S.W.2d at 755.

Duringclosingargument, CircleY’ scounsel referredto statementsinamedical
record admitted in evidence. This drew an erroneous objection from plaintiff's
counsel that therecord wasnot inevidence. Apparently, thetrial judge asked defense
counsel at an unrecorded bench conference to show him the medical record, but
counsel could not find it. The judge then sustained the objection of plaintiff’s
counsel, id. at 757, which set the state for a rabid rebuttal:

[PLAINTIFFSCOUNSEL :] I'll tell you something else.Larry Merriman does
not want you to decide this on the actions of the lawyers, because he has just
pulled the most despicable act that |'ve ever seen in a courtroom.
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[DEFENSE COUN SEL]: Your Honor, | object to that. If that's not a side bar
remark, | don't know what it is.

THE COURT: Sustained.

[DEFENSE COUNSEL ]: | ask the Jury beinstructed to disregard that side bar
remark.

THE COURT: The Jury is so instructed.

[PLAINTIFFS COUNSEL ]: I don't know where he got this, and anybody with
atypewriter can do it, but you look at where he said it come from, out of Dr.
McGinty's record —

[DEFENSE COUNSEL ]: May we show them were we got it?
[PLAINTIFF'S COUNSEL]: -- that's in evidence —
[DEFENSE COUNSEL ]: Would he like to seeit?

[PLAINTIFFS COUNSEL]: Your Honor, thisis my argument, and | have sat
through theirs. I'm talki ng about what's in evidence and I've got the exhibits
that they put in evidence here.

THE COURT: All right. I'll overrule the objection. Go ahead.

[PLAINTIFFS COUNSEL]: Thank you, Your Honor. You look in those
records. That ain't now hereinthere. Y ou heard the Judge sustain the objection.
What's this all about? | guess when | couldn't sleep last night, that's what |
should have thought about. Well, if you're not going to call any witnesses and
you ain't going to put nobody on the stand, just make something up. Although
| never dreamed it'd really happen. I've never seen it before. If you can't get a
doctor to come in and say she's not hurt, come up with a half page of
something that don't [sic] even have his letterhead on it and put it in front of
the Jury, when it's not even in evidence and nobody knows whether it's his.

| didn't talk to y'all awhile ago about punishing CircleY of Y oakum, but I'm
fixing to now. Remember that? A while ago | didnt say anything about
punishment, but | think now they ought to be punished, because Larry
Merriman didn't do that without the gpproval of his client. | can tell you that.
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... A badge of how desperate Circle Y of Yoakum isis[sic] the actions of
their lawyer in the closing argument, and that's why he didn't want your
decision based on the actionsof the lawyers. But remember, the lawyer is the
agent for the client and does w hat he does as the agent for the client and with
the approval of the client, and so | think you can take it into account. And they
didn't do it to you once, they did it to you twice.

This other little note he waved up here, he said it's from Schumpert Hospital,
and does anybody see Schumpert Hospital's | etterhead on that anywhere?

[DEFENSE COUNSEL ]: Y our Honor, we object. We have the two exhibits
which are in evidence from which they've both come, Defendant's Exhibit
Number 4, which was on hisdesk, Defendant's ExhibitNumber 3. If you'd like
to see them, sir.

[PLAINTIFF'S COUNSEL]: Your Honor —

THE COURT: Overrulethe objection at this time, and you may go ahead with
your —

[DEFENSE COUNSEL ]: They're both in evidence, Y our Honor. We want the
Jury to be instructed of that.

THE COURT : You didn't show them to the Court when | asked to see them,
so | don't know. The Jury will havethe exhibits in the jury room with them.

[PLAINTIFF'S COUNSEL ]: They've got something they've got marked now
and they're sticking them over there on the table. | don't know what they are.

[DEFENSE COUNSEL ]: Your Honor, we object to that.

THE COURT: Sustained.
Id. at 757-758. Following thismelee, thetrial judge hdd ahearing onthe matter and
determined that the medical record had been placed in evidence and allowed it to go
to the jury during deliberations along with all other exhibits. Id. at 756.

The jury awarded $720,000 for past actual damages and $600,000 for future
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actual damages -- more than double the $650,000 Blevins pleaded. Circle Y
contended that the jury returned an excessive award, unsupported by the evidence,
because of Blevins prejudicial argument. The Texarkana court agreed:

Jury argument must be confined strictly to the evidence and the
argument of opposing counsel. Criticism, censure, or abuse of counsel
are not permitted. Appeal sto passionand prejudice areimproper, asare
callsto punish alitigant for the acts of counsel. Charges that opposing
counsel manufactured evidence, subornedperjury, orwasuntruthful are
highly improper and are generally considered to be incurable. (citations
omitted) Moreover, such commentsviolatethe Rulesof Civil Procedure
and the Canons of Ethics. (citations omitted) As stated by Justice
Steakly in Standard Fire Ins. Co. v. Reese,

There can hardly be an accusation of more severity and
seriousness than the charge that opposing counsel
participated in a plot ... to manufacture ... testimony....
(citation omitted)

Thecommentshereclearly charged defense counsel with manufacturing
evidence. (citationsomitted) Thecommentswereaggravated by thefact
that the matters referred to by defense counsel were in evidence. Even
If they had not been in evidence, the staements charging defense
counsel with manufacturing evidence were intemperate, improper, and
inflammat ory, and were wholly without support in the evidence. While
the trial judge sustained one objection to a "side bar remark," he
overruled other objectionstothe argument, and hisstatement todefense
counsel that "you didn't show them to the Court when | asked to see
them," although well-meaning and innocently made, only served to
reinforce the impression given to the jury that defense counsel had
manufactured evidence. Additionally, plaintiff's counsel continued the
argument, insisting that defense counsal'sfraudul ent actswere donewith
full knowledge and approvd of Circle Y, and urging that the jury
"punish” Circle Y for those actions.

Although the trial judge laer determined that the questioned exhibits
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werein evidence and allowed them to go to the jury in its deliberations,
we do not believe that removed the harm caused by the improper jury
argument. There were multitudes of exhibits in the case, and it is not
likely that simply allowing two more in the jury room adequatdy
apprized the jurors that defense counsel had not tried to deceive them.
Certainly it did not remove the prejudice caused by the manufacturing
evidence charge... (citation omitted) We therefore conclude that the
argument was improper, inflammatory, and incurable.

Id. at 758-759.

After detailing the evidence, the Texarkana court held that the evidence was
insufficient to support the jury award and therefore concluded

that thejury'saward of damageswasthe result of passion and prejudice

rather than an objective assessment of the evidence. Thus, the

probability that the improper argument caused harm is greater than the

probability that the verdict was based on the evidence. Standard Fire

Ins. Co. v. Reese, 584 S.W.2d a 840.

Id. at 760.

Attemptingto salvage the verdict, Blevinsdirected the court’ s attention to the
jury's punitive damage award of “only” $20,000 as proof that the jury did not heed
her counsel'sargument to punish Circle Y for thealleged improper actsof itscounsel.
The court, however, thought otherwise:

[A] review of the evidence convinces us tha the jury used the

compensatory award to effect its "punishment,” since the awad is

clearly not supported by factual evidence.

Id. The court also resisted ordering a remittitur of damages, reasoning “that the

essential fairnessof thetrial was soimpaired by the improper jury argument and the

©2000 Jeffery C. Lewis Page 15



circumstances surrounding it that only anew trial will afford the parties substantial

justice.” 1d.

Don’t prostitute your oath because you have kinfolk
working for the Defendant.

Plains Creamery v. Denny, 277 S\W.2d 755,
766 (Tex. Civ. App.—Amarillo 1954, writ
ref’'dn.r.e.)

Apparently, many employeesof PlainsCreamery livedin Potter County. What
may have been awell known fact, however, never madeit into thevoir direrecord of
thiswrongful death case. Prior to securing ajury verdict and judgment on behdf of
his clients, plainti ff's attorney argued to the jury:

| don't care how many kinfolksor relativesyou have with the Plains Creamery,

youdon't owe them the duty to progitute your oath of officeto find athing like

that against this widow woman and these kids.

277 SW.2d at 766.

The Amarillo court did not buy intothissoli citousargument, noting with some

disdain that plaintiff used the same theory on appeal in slightly different language.

According to the court,

Theharmful error in the argument isthat the same placed in the mind of
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each juror the thought that, if he did not render averdict for the widow
and children, hewouldbein the classification of ajuror who prostituted
his oath because he had kinfolks or relativeswith the Plains Creamery,
Inc. It waswholly improper and error to impress upon each member of
thejury that, if he found averdict in favor of the corporation, he would
be condemned under the belief that, in so doing, he had prostituted his
oath asajuror because of hiskinfolksand rel ativeswith the corporation.
Any issue as to whether members of the jury were related to members
of the corporation should have been clarified by counsel in his
examination of the jury panel and it was certainly not a proper subject
to be discussed in his closing argument. However, asto whether there
was any evidence upon which to base counsel's argument on such
matter, it may be noted that the argument was without any factual basis
in the record.

Id. The court held that the "duress placed on the jury requires areversal of the cause

.. asajury should never be subjected to such elementsduring itsdeliberations.” Id.

If you believe plaintiff is lying, you go tell her sheislying
and tell mel am lyingtoyou. Ifthat ishow you feel, | have
failed as a lawyer today.

TravelersIns. Co. v. Luna, 428 S.W.2d 885,
887 (Tex. Civ. App.— Houston [14th Dist.]
1968, no writ)
SoilaLuna, while carrying atray at her job at the Texas Grill, "dipped on the
floor on a piece of lettuce and fell on her buttocks." 428 S\W.2d at 886. She

complained of back trouble following thefall. In her worker's compensation suit, a
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jury found total permanent incapacity.

The Houston court reviewed the evidence and found that it was sufficient to
support the verdict, even though the testimony did conflict and the jury could have
easily found just theopposite. Id. at 887, 888. But then the court turned ajaundiced
eye towards the jury argument of plaintiff’s counsel:

If you want to believe thisis plaintiff's imagination, and you want to believe
sheislying, you gotell her sheislying and tell me |l amlying to you. | don't
believe you will do that. If that ishow you feel, | have failed as alawyer for
today.

|d. at 887 (emphasisin original).
Following the then-recent Linden Johnson case (see No. 9), the Houston court

held that it was " constrained to hold that the argument isreversibleerror.” 1d. at 888.

What doth the Lord requir e of thee, but to do justice, love
mercy and walk humbly with thy God. You aren’t doing
justice if you take a little man up against the insurance
company and don’t give him the benefit of the doubt.

Texas General Indemnity Co. v. Savell, 348
S.W.2d 202, 204-05 (Tex. Civ. App.—San
Antonio 1961, no writ)

The San Antonio court had already signaled a reversd and remand of this
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worker's compensation case on achargeerror; but if that was not enough,"Wewould
reverse the cause for another reason.” 348 S.W.2d at 204. Waxing theologically,
Plaintiff's counsd argued,

Inclosing all | can say isthis: somebody that is greater thanall of ushas said,
‘What doth the Lord require of thee, but to do justice, love mercy and walk
humbly with thy God.' And, asyou out there answer these questions, | say, you
aren't doing justice if you takealittle man up against Pan Americanand Texas
General Indemnity Company, and Mr. Dyer, with his thirty-five years under
fire, and don't give him the benefit of the doubt, if there be any, and when the
weight of the evidence in hisfavor giveit to him, and you arent loving mercy
* * *  You have got a flesh and blood client here against the General
Insurance Company of some kind or another * * *. And you aren't walking
humbly with thy God if you go on out and try to hurt a man who has enough
guts to work even though his whole back is hurting. | will leave it with you.

|d. at 204-205, n. 2.
Verily, verily, said the San Antonio court,
Thisisapure appeal to passion. It arrays the little against the big, the
weak against the strong, the poor against the wealthy. Those are not the
issues. (citations omitted) The judgment is reversed and the cause

remanded.

|d. at 204-205.

2 Perhaps, in closing arguments, the L ord doth require alittle more adherence to the wisdom

of Proverbs 17:28. Just athought.
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NO. 2

Vultures swooped down on her. You've got to stop it.
Whose grandmother isnext? Whose aunt isnext?

Fortenberry v. Fortenberry, 582 S.W.2d 188, 190
(Tex. Civ. App.—Beaumont 1979, writ ref’d n.r.e.)

Plaintiffs sued to cancel the will and mineral deed of Ms. Mamie Chambless.
Thejury found that Ms. Chambless |acked both the testamentary capacity to execute
the will and the mental capacity to execute the deed. During the trial, plaintiffs
attemptedto elicit testimony from ahandwriting expert that Ms. Chambl ess signature
to the instrumentswas forged. However, since they had not pled forgery, the trial
court excluded the testimony. This did not stop the plaintiff's counsel in fina
argument when he invited the jury to ". . . compare that check with that Deed. Y ou
folks are not lying and that's insulting to your intelligence.” 582 SW.2d at 190.
Although thetrial judge sustained an objectionto this argument, the jury later asked
for thechecksin deliberation. Thejury'srequest persuaded the Beaumont court "that
the argument suspecting forgery had influence on the jury." Id. at 190.

Also during closing argument, plaintiff's counsel stated:

Mamie Chambless made it, and | submit to you that this was—the vultures
were circlingintheair and they swooped down on her. Ladiesand Gentlemen,
that sort of thing has got to stop with grandmothers and grandfathers, with
people that are senile, in accordance with what Dr. John says. The word has
got to go out from the courtroom. . . . You've got to stop it. Whose
grandmother is next? Whose aunt is next.
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The Beaumont court plucked this clarion carrion call:

Referringto the proponentsas'vultures isbad enough, but to suggest to
thejury it should find for the contestantsto protect their own kinistruly
inflammatory and improper. Hereagainthecareful trial judge sustained
an objection to the argument, but the harm was already done.

In our adversary system, attorneys must be free to vigorously represent
their clients, and it is not an easy thing to decide when that vigor and
enthusiasm crosses the bounds of toleration and becomes reversible
error.

* % %

It istrue, of course, that an attorney'sargument is a deliberate effort to
influence a jury for his client's position. As long as the attorney's
argument has some basis, or at least a reasonable inference, in the
evidence and is free from inflammaory remarks, it is proper. But,
unless a court trial is to take on the atmosphere of a Roman Circus,
counsel must be restrained in the use of inflammatory words.

THE NO. 1
INCURABLE JURY ARGUMENT
IN THE STATE OF TEXAS

God, if | am wrong, burn me.

Howard v. Faberge, Inc., 679 S.\W.2d 644, 649-50
(Tex. App.—Houston [1st Dist.] 1984, writ ref’d n.r.e.)

Arthur Howard poured Brut 33 Splash-On Lotion over his hands and ched.
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Then he accidentally dropped amatch into hiswaistband. An alleged conflagration
ensued, with Faberge subsequently being sued. 679 S.\W.2d at 646. Thejury found
against Howard in his product liability suit.

Even though the Houston court had dready held tha exclusion of certan
evidence probably resulted in the rendition of an improper judgment, the court could
not resist commenting on the inflammatory jury argument from Faberge’ s counsel:

There is ample support in the record that shows that appellee went far
beyond a mere reenactment of the demonstrative evidence given by the
trial. The court and jury witnessed the following rare demonstration.
Accordingto appellant's undisputed account, during appellee'scounsel’s
final argument, hesuddenly produced an unmarked and unauthenticated
bottle of what was purported to be the defendant's product. In plain
view of the jury, counsel then poured the substance onto hisarm, lit a
match and passad it over the doused arm while stating:

| don't think Mr. Howard could put on a shirt any faster
than | can light amatch. Let's seehow he did it.

God, if I am wrong, burn me.

My friends, ladies and gentlemen of thejury, | urgeyou to
believe the evidence of your eyes. If you have any doubt
about it, try it for yourselves. Upon normal applicaion the
product isnot flammable. That'sissueno. 1: isthe product
flammable upon application to the skin? My goodness,
you just saw medoit. | tried it at home before | tried it
here to make sure. | tried it a hundred times. If it had
burned one time, | wouldn't have done it here. Y ou don't
try this sort of thing in the courtroom without knowingin
advance what is going to happen.

Id. at 649 (emphasisin original). Surprisingly, Howard's counsd did not object to
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this would-be attempt at lawyer flambeé.
The court held that Faberge's counsel "went far beyond merely rebutting”
plaintiff's closing argument:

He performed an unauthorized in-court experiment on himself, by
dousing hisarm with an unidentified liquid, and attempting to ignite it
with a match.

Undoubtedly, thejury was affected by counsd's unsuccessful attempts
to ignite the product on hisarm, and by counsel'spleafor God to burn
him, if he were wrong. Because defense counsel was the only person
during the trial to perform this type of experiment on a"live" human
being, the evidence was not cumulative, as contended by [Faberge], but
was highly prejudicid. An instruction from the court, [sic] would not
have eliminated from the jurors' minds the combined visual and oral
effectsof defense counsel'sexperiment. Indeed, the central issueat trial
was whether the product could have ignited after the application,
especi ally on a human body.

Therefore, in light of the entire record, we find that an instruction from
the court would not have diminated the probability that an improper
verdict was rendered.

|d. at 649-50.

Author’s Note:

Laudatory comments regarding this paper and its presentation are invited
and may be submitted viae-mail, snail mail, telephone, facsimile, or carrier
pigeon. Non-laudatory comments shoud be placed in abottle and thrown
into the Gulf of Mexico.

©2000 Jeffery C. Lewis Page 23



