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Tex.Civ. Prac. & Rem. CoDE
§51.014(a)(3)

I. Perfecting an interlocutory appeal

A. “Accelerated appeal”

Tex.R.App.P. 28.1

B. Notice of appeal deadline: within

20 days after order issigned
Tex. R. Aprp. P. 26.1(b)

Federated Mut. Ins. Co. v.
Davenport, 85 S.W.3d 837 (Tex.
App.--Waco 2002, no pet.)

Denton County v. Huther, 43 SW.3d
665 (Tex. App.--Fort Worth 2001, no

pet.)
. 15-day extension for filing notice
Tex. R.App. P. 26.3

Hone v. Hanafin, 104 S.W.3d 884
(Tex. 2003)

Exception

Agreed interlocutory appeals
CP&RC §51.014(d)

» 10-day perfection deadline

* TRAP 26.3 extension available?
YES: Stolte v. County of

Guadalupe, No. 04-04-0083-CV

(Tex. App.--San Antonio 2004,

n.p.h.)

NO: InreD.B., 80 S.W.3d 698
(Tex. App.--Dallas 2002, no pet.)

Tex. Civ. Prac. & Rem. CobE
§26.051(b): order which denies plea
to the jurisdiction asserting that a
state agency has exclusive or primary
jurisdiction may be reviewed on
appeal as part of an appeal of aclass
certification order [H.B. 4 §1.01]

Compag Computer Corp. v. Lapray,
47 Tex. Sup. Ct. J. 522 (May 7, 2003)

Ford Motor Co. v. Sheldon, 965
S.W.2d 65 (Tex. App.-- Austin 1998),
rev'd, 22 SW.3d 444 (Tex. 2000),
appeal after remand, 113 S.W.3d 839
(Tex. App.--Austin 2003, no pet.)

De Los Santos v. Occidental Chem.
Corp., 933 SW.2d 493 (Tex. 1996)
(order changing nature of class from
opt-out to mandatory)

Daimler Chrysler Corp. v. Inman,
121 SW.3d 862 (Tex. App.--Corpus
Christi 2003, pet. filed)

Wood v. Victoria Bank & Trust Co.,
69 S.W.3d 235 (Tex. App.--Corpus
Christi 2001, no pet.) (appeal from
order decertifying class)

. Denial of motion for summary

judgment based on assertion of
immunity defense by officer or
employee of state or political
subdivision

Tex.Civ. Prac. & Rem. CobpE

I1. Appealswhich stay commencement of

§51.014(a)(5)
trial and all trial court proceedings

Hidalgo County v. Gonzalez, 128
Tex. Civ. PRAC. & REM. CoDE 851.014(b); S.\W.3d 788 (Tex. App.--Corpus
H.B. 4851.03 Christi 2004, no pet.)

A. Certifying or refusing to certify a
classin alawsuit brought under
Rule 42, TeEx.R.Civ.P.

Kobza v. Kutac, 109 S.W.3d 89 (Tex.
App.--Austin 2003, pet. denied)
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Harris Countyv. Smyly, 130 SW.3d
330 (Tex. App.--Houston [14th Dist.]
2004, no pet.)

Smith v. Janda, 126 S.W.3d 543 (Tex.
App.--San Antonio 2003, no pet.)

. Granting or denying gover nmental
unit’spleatothejurisdiction

Tex.Civ. Prac. & Rem. CobpE
851.014(a)(8)

Texas Dept. Of Criminal Justice v.
Smons, 47 Tex. Sup. Ct. J. 861 (July
9, 2004)

Reata Const. Corp. v. City of Dallas
47 Tex. Sup. Ct. J. 408 (Apr. 2, 2004)

Texas Dep’t of Parks and Wildlife v.
Miranda, 47 Tex. Sup. Ct. J. 386
(Apr. 2, 2004)

Waite v. Waite 76 SW.3d 222 (Tex.
App.--Houston [14th Dist.] 2002, no
pet.) (no appeal from order dissolving
receivership)

. Granting or denying Tex.R.Civ.P.

120a special appearance except in a
suit brought under Family Code

Tex.Civ. Prac. & Rem. CobpE
851.014(a)(7), (b) [H.B. 4 §1.03]

Exito Electronicsv. Trejo, 47 Tex.
Sup. Ct. J. 738 (June 25, 2004)

BMC Software Belg., N.V. v.
Marchand, 83 S.W.3d 789 (Tex.
2002)

Bridgestone Corp. v. Lopez, 131
S.W.3d 670 (Tex. App.--Corpus
Christi 2004, no pet.)

. Electronic or print media

I11. Appealswhich stay commencement defendant: denial of a summary
of trial only judgment motion based on free
speech or freepressrights
A. Venueor joinder decisionsin

multi-plaintiff suits

Tex.Civ. Prac. & Rem. CoDE
§15.003(b), (d) [H.B. 4 §3.03]

« 815.003(c)(2) - court of gopealsto
render judgment no later than 120
days after appeal perfected

. Receiversor trustees

—appointment order
—order overruling motion tovacate
appointment order

Tex.Civ. Prac. & Rem. CobpE
§51.014(a)(1), (a)(2), (b)
[H.B. 4 §1.03]

Urso v. Lyon Financial Services, Inc.,
93 S.W.3d 276 (Tex. App.--Houston
[14th Dist.] 2002, no pet.)

Tex.Civ. Prac. & Rem. CoDE
§51.014(a)(6), (b) [H.B. 4 81.03]

Hearst Corp. v. Skeen, 130 S.\W.3d
910 (Tex. App.--Fort Worth 2004,
pet. filed)

Scripps Tex. Newspapers, L.P. v.
Belalcazar, 99 S.W.3d 829 (Tex.
App.--Corpus Christi 2003, pet.
denied)
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Automatic Stay Exception
CP&RC §51.014(c)

No automatic stay of summary
judgment denial of immunity
defense, denial of gecial appearance,
or denial of pleato the juridiction,
unless the MSJ, S/A, or PIJisfiled
and requested for submisson or
hearing before the trial court not later
than the |ater of

(1) a scheduling order deadline
set by the trial court, or

(2) the 180th day after the date
the defendant files

(A) the original answ er,

(B) the first other responsive
pleading to plaintiff’s petition, or

(C) aresponsive pleading to
plaintiff’'s amended pleading that
allegesa new cause of action
against the defendant and the
defendant is able to raise an
immunity defense, S/A, or P/Jto
the new cause of action.

V. Other interlocutory appeals

A. Temporary injunctionsunder Ch.
65, CP& RC:

-- granting or refusing to grant

-- granting or overruling mation to
dissolve

Tex.Civ. Prac. & Rem. CoDE
851.014(a)(4)

Art Inst. of Chicago v. Integral

Hedging, L.P., 129 S:\W.3d 564 (Tex.

App.--Dallas 2003, no pet.)

Bobbitt v. Cantu, 992 S.W.2d 709,
712 (Tex. App.-Austin 1999, no pd.)

. TexasArbitration Act:
-- denial of motion to compel
arbitration
-- granting application to stay

arbitration

Tex. Civ. Prac. & Rem. CobpE
8171.098(a)(1), (a)(2), (b)

J.M. Davidson, Inc. v. Webster, 128
S.W.3d 223 (Tex. 2003)

. Medical malpractice expert

reports. denying CP& RC
§75.351(b) dismissal motion

Tex.Civ. Prac. & Rem. CoDE
§51.014(a)(9) [H.B.48§1.03]

See In re Woman's Hosp. of Texas,
Inc., 47 Tex. Sup. Ct. J. 346 (Mar. 5,
2004) (Owen, J., concurring and
dissenting)

. Granting CP& RC §75.351(1)

motion challenging adequacy of
medical malpractice expert report

Tex.Civ. Prac. & Rem. CoDE
§51.014(a)(10) [H.B. 4 81.03]

. Certain bond ordersin tax lawsuits

Tex. Gov't Cope §1205.063
MDL orders

Tex. Gov't Cope §74.163(a)(4);
Tex.R.Jup. Apbmin. 13.9

[H.B. 4§§3.01, 3.02;
S. Ct. Misc. Dkt # 03-9145]

1. Panel decisionsreviewed only by
Supreme Court
Tex. R. Jup. AbmIN. 13.9(a)

2. Trial court and pre-trial court
orders reviewed by appellate
court that normally reviews
decisions of the court in which
case is pending
Tex.R. Jub. AbmiIN. 13.9(b)
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V. Agreed interlocutory appeal be made to court of appeals “not |ater

Tex.Civ. Prac. & RemM. CoDE
§51.014(d)

A. District court “may issue” awritten
order for interlocutory appeal when

1. the parties agree the order
involves a controlling question of
law asto which thereisa
substantial ground for difference
of opinion;

2. animmediate appeal from the
order may materially advance the
ultimate termination of the
litigation; and

3. the parties agree to the order.

Dixon v. Amoco Prod. Co., No.
12-02-00309-CV (Tex. App.--Tyler
2004, pet. filed) (memorandum
opinion) (appeal permitted to review
partial judgment adjudicating legal
sufficiency of property description)

City of Arlington v. Scalf, 117 S.W.3d
345 (Tex. App.--Fort Worth 2003,
pet. denied) (City's pleato the
jurisdiction denied, plaintiff's motion
for partial summary judgment
granted; trial court signed agreed
order for interlocutory appeal of
partial summary judgment; court of
appeal s consolidated appeal of
summary judgment order with City's
appeal of thetrial court's denial of the
pleato the jurisdiction)

B. No stay of trial proceedings unless

1. the parties agree and

2. thedistrict court, the court of
appeals, or ajudge of the court of
appeals orders a stay of the
proceedings.

C. 10-day deadline: “application” must

VI.

than the 10th day after the date an
interlocutory order” is entered

D. Appellate review discretionary: the
appellate court “may permit an appeal
to be taken from that order.”

Dimock v. Dimock, No. 2-04-099-CV
(Tex. App.--Fort Worth 2004, no
pet.) (memorandum opinion)
(appellate court refused application;
although “[a]ll statutory requisites’
had been met for appeal, court
determined the issue presented
“pivots on fact issues that must be
resolved in thetria court” and did not
involve a*“controlling question of law
asto which thereis a substantial
ground for difference of opinion”).

Supreme Court review

General rule: decision of court of appeals
final on interlocutory appeals
Tex. Gov'T CobE § 22.225(b)(3)

Univ. of Texas Southwestern Med.Ctr. of
Dallasv. Maraulis, 11 SW.3d 186 (Tex.
2000) (“Ordinarily, this Court would not
have jurisdiction to review a court of
appeals decision on an interlocutory
appeal unlessthereisadissent in the
court of appeals, conflictsjurisdiction, or
a specific statute granting jurisdiction.”)

Exceptions

A. Disagreement (a.k.a. “disent”)
jurisdiction

Tex. Gov'T CobE § 22.225(c)

Travis County v. Pelzel & Assoc.,
Inc., 77 S.\W.3d 246 (Tex. 2002)
(jurisdiction conferred when appellate
justice disagreed with one ground for
lower court’s decision but agreed
with another ground and concurred in
judgment)
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Am. Type Culture Collection, Inc. v. D. Jurisdiction to determine

Coleman, 83 S.W.3d 801 (Tex. 2002)
(dissent from denial of en banc
rehearing conferred jurisdiction)

. Conflict jurisdiction

Tex. Gov't CobE § 22.225(c), (€)
[H.B. 4, §§ 1.02, 1.04]

Compaqg Computer Corp. v. Lapray,
47 Tex. Sup. Ct. J. 522 (May 7, 2003)

Texas Dep't of Parks and Wildlife v.
Miranda, 47 Tex. Sup. Ct. J. 386
(Apr 2, 2004)

. Specific statute

1. CP&RC 851.014(a)(6) media
defendant M SJ appeals

Tex. Gov'T CobE § 22.225(d)

2. CP&RC 851.014(a)(3) class
action appeals

Tex. Gov’'T CoDE 8§ 22.225(d)
[H.B. 4, § 1.02]

Tex. Occ. Cope §2301.756(b)
gives precedence to actions
involving motor vehicle dealers
and other licensees

3. Appealablearbitration orders

Tex.Civ. Prac. & Rem. CoDE
§171.098(b)

jurisdiction

Qwest Communications Corp. V.
AT&T Corp., 24 SW.3d 334 (Tex.
2000) (jurisdiction to determine
whether a court of appeals carrectly
decided itsjurisdiction over an
interlocutory appeal”)

. Mandamus

Deloitte & Touche, LLP v.
Fourteenth Court of Appeals 951
S.W.2d 394 (Tex. 1997) (“We do not
preclude the possibility that in an
interlocutory appeal context we might
issue mandamus against a court of
appeals for procedural irregularities
or for actions taken by a court of
appeals so devoid of any basisin law
asto be beyond its power. But in such
cases, ... we would be reviewing
extraordinary circumstances causing
irreparable harm and precluding an
adeguate remedy by appeal.”)

Republican Party of Texasv. Dietz,
940 S.W.2d 86 (Tex. 1997)
(mandamus allowed for review of
district court's injunction which
affected a statewide political
convention under “unique and
compelling circumstances” with
“claims of statewide importance”,
rejecting argument that Party should
have filed an accelerated appeal in
the court of appeals)

VI1I. Orders pending an interlocutory
4. Bond orders/tax lawsuits appeal

Tex. Gov'T CobpE §1205.068 Tex.R.App.P. 29
5. MDL panel orders 29.1  perfecting appeal does not
suspend order appealed from

Tex. Gov'T Cope 8§74.163(a)(4); unless order superseded

Tex. R. Jub. AbmiIN. 13.9(a)
29.2  trial court may permit appellant
to supersede order granting
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29.3

29.4

29.5

interlocutory relief; refusal
reviewed by appellate court for
abuse of discretion

appellate court may make
temporary orders to preserve
parties' rights, but “must not”
suspend trial court’s order if
appellant’ s rights would be
protected by supersedeas or other
TRAP 24 order

while appeal pending, only
appellate court may enforce
order; appellate court may refer
enforcement proceeding to tria
court

while appeal pending, trial court
retains jurisdiction of the case
and may make further orders,
including dissolving the appealed
order and proceeding with trial
“if permitted by law”; but trial
court cannot make an order
(a) inconsistent with
appellate court order or
(b) which interferes with
appellate court jurisdiction or
effectiveness of any relief
sought or that may be granted
on appeal

McAllen Med. Ctr. v. Cortez, 66 SW.3d
227 (Tex. 2001)

Tom James of Dallas, Inc. v. Cobb, 109
S.\W.3d 877 (Tex. App.--Dallas 2003, no

pet.)



Perfecting Appeal

“Accelerated apped” - file notice 20 days after
order signed TRAP 26.1(b), 28.1

15-day extension of timeto file  TRAP 26.3

Stay of trial and all trial proceedings:

*Certifying or refusing to certify class
CP&RC 851.014(a)(3)

MSJdenia of immunity by dficer or employee
of stateor pditical suldivision
CP&RC 851.014(a)(5)

Granting/denying pleato the jurisdidion
CP&RC 851.014(a)(8)

Stay of trial only:

Venue or jainder decisions in multi-plaintiff suits
CP&RC 815.003

Receivers or trustees: appointment order & order
ovaruling motion to vacate appo ntment order
CP&RC 851.014(a)(1), (&)(2)

Granting/denying TRCP 120a specia appearance
except in suit brought under Family Code
CP&RC 851.014(a)(7)

*Media defendant: denial of MSJ based on free
speech o free press rights
CP&RC 851.014(a)(6)

Interlocutory
Appeals

© 2004 Jeffery C. Lewis. All rights reserved.

Stay Exception CP&RC §51.014(c)

No automatic say for denial of M SJimmunity,
SA, or P/Junlessfil ed and requested for
submi ssion or hearing not | ater than the later of
(1) a<cheduling arder deadling or
(2) the 180th day after the date defendant files

(A) the ariginal answer,

(B) the first ather responsive pleading to the
plaintiff’s petition, or

(C) aresponsive pleading to a plaintiff’s
amended pl eading that all eges a new cause of
action against the defendant and the defendant is
able to raisean immunity defense, S/A, or P/Jto
the new cause of action

Other interlocutory appeals

Temporary injunctions under CP&RC Ch. 65
- granting or refusng to grant

- granting or overruling moti on to di ssolve
CP&RC 851.014(a)(4)

*TX Arb. Act - denying motion to compel
arbitration or granting motion to stay arbitration
CP&RC 8171.0908(a)(1)

Med. mal. expert reports:

— denydismissal motion CP&RC 851.014(a)(9)

— grant motion challenging adequecy of repaort
CP&RC 8§51.014(a)(10)

*Bond orders/tax suits  Gov’'T CoDE 8§1205.068

*MDL orders Gov’'T CoDE §74.163(a)(4)

Agreed Appeal CP&RC 8§51.014(d)

District court “may issue” written order for an
interlocutary appeal when

- parties agree arder involves a contrdling
question of law as to which there is substantial
groundfor difference of opinion;

- immediate appeal from order may mateially
advance ultimate tamination of the litigation;
- parties agree to order.

No stay of trial proceedings unl ess (i) parties
agree and (ii) trial judge, cout of appeals, or an
gopd late justice ordersastay

Fil e “application” with appellaecourt 10 days
after entry of order

Review discretionary with appellate court

Supreme Court review
Disagreement (dissent) Gov’'T CODE §22.225(c¢)
Conflict Gov’'T CODE §22.225(c), (€)
* Specific statute
- mediaD. MSJdenial Gov’'T CoDE §22.225(d)
- class adion Gov’' T CODE §22.225(d)
- arbitration CP&RC §171.098(b)
- tax suit bond orders Gov’T CoDE §1205.068
- MDL panel orders Gov'T CoDE §74.163(a)(4)
Juri sdiction to determine juri sdiction

Mandamus



